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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
Sybil R. Birch 
Plaintiff/ 
Respondent, 
v. 
Allan G. Birch 
Defendant/ 
Appellant 
PETITION FOR REHEARING 
CASE NO. 87054-CA 
Defendant/ appellant, Allan G. Birch hereby petitions for 
rehearing pursant to Rule 35 of the rules of the Utah Court of 
Appeals. 
CERTIFICATE OF GOOD FAITH 
Allan G. Birch herby certifies that this petition is in good 
faith and not for delay. 
STATEMENT OF FACTS 
The decision of the Court of Appeals in this matter was 
entered April 10f 1989. 
This petition is made within fourteen days of the said entry 
of Decision and is therefore timely. 
Honorable Gregory K. Orme, Judge of the Court of Appeals, wrote 
the opinion. In addition Judge Regnal W. Garff and Judge Pamela 
Greenwood concurred. Thus the judgment of the trial court was 
affirmed. 
STATEMENT OF POINTS OF LAW OR FACT WHICH THE PETITIONER 
CLAIMS THE COURT OF APPEALS HAS OVERLOOKED OR MISAPPREHENDED 
POINT I. THE BASIS OF THE COURTS DECISION IS NOT SUPPORTED 
BY THE COURT RECORD. 
DISCREPENCIES IN THE RECORD 
The underlying reason for the Court's opinion is: 
"Immediately before the scheduled trial, 
Judge Rigtrup convened a conference and 
suggested the parties try to settle the 
matter. Unfortunately the conference was 
not recorded. The parties and their 
respective counsel then met for several 
hours before returning with a detailed 
stipulation, which was read into the record." 
The Court record shows that Judge Rirgtrup set Case 
D-83-2191 for trial on January 21, 1986 at 10:00 A. M., as shown 
by the TRIAL NOTICE. [1] The Court reporter began recording at 
11:12 A.M. as shown by page 1 of The Divorce and Settlement 
Hearing transcript. [2] The Court record indicates a maximum of 
72 minutes of unreported time. 
-2-
The 72 minutes included about 10 minutes wait before Judge 
Rigtrup met with the two attorneys for approximately 30 minutes. 
Judge Rigtrup: "I discussed the matter with the two attorneys 
and they told me the parameters of the problem, 
and I gave them my insights based upon untest-
ed proffers." 
(Hearing August 12, 1987 page 10, lines 8-11) [3] 
THAT LEAVES 3>1 MINUTER AT MOST; 
1). THERE WAS NO DISCUSSION BETWEEN DEFENDANT AND PLAINTIFF 
2). WHEN DEFENDANT RESPECTIFULLY QUESTIONED THE JUDGE ON FACTS 
Judge Rigtrup became hostile,most of the 32 minutes was used 
arguing over facts. When the Judge said "this is the way its go-
ing to be" anything more was futile. Defendant, Plaintiff, and 
Attorneys then went to a conference to discuss the delivery point 
of a VCRf bicycle, pots & pans and dates of visitation. This 
took less than 10 minututes. The reporter began recording at 
11:12 A.M. and Court was ajourned at 11:26 A. M. 
In the following conversation before Judge Daniels I brought 
out the problem of getting Judge Rigtrup to allow me present 
evidence. As indicated Judge Rigtrup had his mind made up and it 
was confirmed by Plaintiff's Attorney Quigley. 
Mr. Birch: After Judge Rigtrup stated that, you 
know that1s the way it was going to 
bef then he called in a Reporter, and 
it was reported from that point on. 
THE COURT: So—. 
MR. QUIGLEY: That"s his practice. That's his 
practice not to have them in there. 
(Hearing February 20,1987 page 7, lines 18-23) [4] 
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One more event on the record supports the Defendant's 
version. On August 12f 1987 Judge Rigtrup said: "Well, I can 
hear the motion based upon supporting affidavits." (1) Then on 
August 17, 1987 Judge Rigtrup said he had not read the affidavits 
and denied the motion which was supported by the affidavits he 
had requested. (2) 
(1) (Hearing August 12, 1987f Page 45, Lines 3-4) [5] 
(2) (See Page 4, lines 19-22 Hearing Aug. 17) [6] 
POINT II. THE PLAINTIFF AND PLAINTIFF'S ATTORNEY HAVE 
MISLEAD THE COURT: 
STATEMENTS THROUGHTOUT ARE INCONSISTENT 
Affidavits signed by Attorney Quigley have not been 
consistent with the facts. The affidavit of September 12, 1986 
[7] and affidavit signed February 20, 1986 [8] are inconsistent 
with Sybils Brooks' statement before the Court of Appeals where 
she stated that Mr. Quigley had indeed arrainged the interview 
with the Plaintiff's daughter and Judge Rigtrup. Mr Quigley 
affidavit states amoung other things: 
#2. "At no time did Judge Rigtrup meet with either myself, 
Sybil Birch, or her daughterf relative to the within 
matter." 
#3. "Judge Rigtrup did not exhibit any prejudice toward 
Defendant during the foregoing proceedings." 
Yet Sybil Brooks told the Court of Appeals that the Judge 
would not even consider custody for the Defendant. 
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Moments after signing the affidavit on February 20, 
declaring that Judge Rigtrup had not talked to the Defendant's 
daughter, Mr. Quigley then told Judge Daniels the exact opposite. 
Mr. Quigley stated: "I think she was 12 at the time. ..." (See 
Page 6, lines 19-21, of the hearing held February 20, 1987) [9] 
Mr. Quigley has mislead the Court concerning the Defendant's 
indemnification money. On February 20, 1987 Mr. Quigley stated: 
"One of the problems in the case is that Mr. Birch had incurred 
about $28,000.00 in losses in the stock market over the previous 
five or six years. The parties have viewed very differently what 
the source of that money was and what had happened to it." (Page 
Mr lines 8-12, Hearing February 20, 1987) [10] The implication 
that the indemnity money was lost in the stock market is not 
true. This is one the false ideas that the Court has based it 
judgement on. The other one is how much indemnification was 
received. Even if you deduct the $28,000.00 from the amount of 
indemnification that was received there remains a balance of over 
$110,000.00. 
Sybil Brooks states: 
"Allan did not make the down payment on the 
house with the indemnity as he stated on page 10 of 
his brief." (Answer brief of Appellee, bottom 
paragraph of page 3.) [11] This was contradicted with 
documentation in Appellant's Reply Brief on 
Page 3. [12] 
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POINT III. THE COURT HAS MISAPPREHENDED THE SOURCE OF 
FUNDS USED TO ACQUIRE ASSETS: 
SOURCES OF MONEY USED TO ACQUIRE ASSETS 
Indemnification (Workman's Comp.HD... $ 28f873.00 
Indemnification (Jelco) (2) 113,000.00 
Total Indemnification $141f873.00 
Social Security Disability approx $100,000.00 
(This also includes the childrens SSD 
and was received from 1974-1983) 
Plaintiff1s considerable income was kept separate and only 
contributed about one half of the groceries. 
(1). [12] Answers to Plaintiff's Interrogatories Answer to 
Question #3 b, and Appellant's Reply Brief page 3, 
(2) [13] Affidavit of William H. Kibbie 
POINT IV. THE COURT HAS NOT PROPERLY CONSIDERED 
PERTINENT FACTS. 
Explanation of Relevant Facts Mentioned in Record 
1. The physical condition of the Defendant is permanent 
total disability. John M. Vivian M.D., Spinal Cord Injury 
Center, Phoenix Arizona. [14] 
(Defendant's Answers to Plaintiff's Intrrogatories, Q's # 2) 
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2. During the years when Sybil Brooks worked (1978-1983) 
she kept her income separate and the house payment was made 
from Defendant's Social Security Disability check. As shown 
by bank records in Answer Brief of Appellee. Exhibit R 1 [15] 
showing Defendant's Socical Security Disability directly 
deposited and house payments automatically withdrawn. 
3. The daughter mentioned on page 26, line 4 of the August 
12, 1987 Hearing [16] is my stepdaughter. I supported her 
throughout the marriage and never received any child support 
from her father. 
4. The low interest loan mentioned on page 41, lines 1 - 2 
of the August 12, 1987 Hearing [17] is a HUD retrofit loan used 
to make independent living possible. After my wife left there 
were some physical barriers that were unmanagable for a 
handicapped person living alone. Example weather protected 
ramps, inaccessible kitchen ect.. HUD does these retrofits 
according to their specifications. They determine what is needed 
and how to do it. It would be extremely unfair and inequatible 
for me to have to pay off HUD and be deprived the use of these 
modifications. 
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Point V. THE PROPERTY DIVISION IS NOT IN ACCORDANCE 
WITH "EQUITY" IN UTAH LAW: 
UNFAIR PRORERTY SETTLEMENT 
SOURCES OF MONEY USED TO ACQUIRE ASSETS 
INDEMNIFICATION $141,000.00 
SOCICAL SECURITY 100,000.00 
Assets Acquired 
From Indemnification and SSDI (1) $101,166.00 
Assets taken and awarded to Sybil Brooks (2) $48,895.00 
Allan Birch (Difference) 52,271.00 
The difference between defendant's and plaintiff's share of 
the assets is $3,376.00 and does not take into account the 
$10,000.00 down payment made directly from indemnification nor 
the final payment of $7,200.00 also made directly from 
indemnification. Further more it does not consider the fact that 
70% of all assets were purchased with indemification money. 
(1) SEE INDEX PAGE I FOR ITEMIZATION AND LOCATION IN RECORD 
(2) SEE INDEX PAGE II FOR ITMEMIZATION AND LOCATION IN RECORD 
Defendant doesn't feel that $3,376.00 represents a fair 
return for indemnification nor what equity requires. 
Preston v. Preston {646 P2d 705 (Utah 1982)} 
" That in appropriate circumstances equity requires 
that each party recover the seperate property brought 
into or received during the marriage." 
Paralysis from a broken back (spinal cord injury) should be an 
appropiate circumstance. 
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PROPERTY SETTLEMENT DOES NOT REFLECT DIRECTION OF THE COURT. 
THE COURT: "Ordinarly the Court divides evenly what 
they acquire during the marriage except 
what he might have acquired as indemnif-
ication for injuries." 
(Hearing on August 12, 1987 Page 13, Lines 13-16.) [18] 
POINT V. THE AFFIDAVIT OF PREJUDICE WAS FILLED " AS 
SOON AS PRACTICABLE ": 
After court January 21f 1986 I immediately began contacting 
local attorneys about what could be done legally. I didn't 
know what to do but I knew that I had not been treated fairly. 
Local attorneys that I contacted weren't interested, so I began 
writing letters to notable law firms around the country. It 
took quite a while to get answers, but some suggested things that 
might be done. When I became aware of the potential to file an 
Affidavit of Prejudice, I had a difficult time trying to find 
someone to file it for me. Eventually I found an attorney who 
would file the affidavit as soon as she could get around to it. 
My case is not like " Madsen v. Prudential Fed. Sav. & Loan 
Ass'n, 99 Utah Adv. Rep. 3 (1988), I didn't have an attorney and 
couldn't find one. In my case the affidavit of predjuice was 
filed " as soon as practicable". 
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POINT VI. THERE WAS NOTHING THE DEFENDANT COULD DO TO 
MAKE A MORE COMPLETE RECORD: 
I have never been to court before and didn't have the 
slightest idea about preserving a record. Now if my appeal 
is denied, partly because of " Lack of Record ", I think you 
should appreciate the dilemma that a litigant is in. 
Even if you knew that you should preserve a record, if you 
ask for a reporter you would negatively affect the environment. 
When summoned into chambers, as I was, then immediately ask for a 
reporter would create an atmosphere of distrust. In this 
situation the litigant loses either way. Im my case, where the 
Judge already had his mind made up, he refused to allow me to 
show him anything. 
TIMELINESS 
NOTE: I don't believe that timeliness should be raised here 
since it never was raised in the lower Court. Certain-
ly nothing in RULE 63.(b) indicates a prescribed time 
limit. I feel that "as soon as practicable" would not 
treat every situation the same. I did everthing I 
could as fast as I could. 
BIAS 
Should not have Judge Rigtrup have disqualified himself? 
TITLE 28, UNITED STATES CODE, SECTION 455. Disqualification of 
justice, judge, or magistrate. (b) He shall also disqualify 
himself in the following circumstances: 
(1). Where he has a personal bias or prejudice concerning 
a party or personal knowledge of disputed evidentiary 
facts concerning the proceeding. 
I don't know if this applies here, but I think it should. 
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CONCLUSION: 
I respectfully submit that I was deprived of due process 
and in turn "equity" in accordance with Utah law. My receipt of 
$3f376.00 out of $141,000.00 indemnification is not equitable nor 
in line with the guide lines given by the Utah Supreme Court in 
Jesperson v. Jesperson, 610 P.2d 328 (Utah 1980) 
the Court stated: 
II
 The wife's inheritance was not acquired through the 
joint efforts of the parties " 
I likewise submit that indemnification from catastrophic 
injury is somthing not acquired through joint effort but through 
great loss to the one with injury. I feel this is tantamount to 
dividing up my body. I also feel that this imposed settlement is 
not in line with the Supreme Court guide lines in 
Burke v^ Burke, 733 P.2d 133 (Utah 1978) 
where the Court stated: 
" In fashioning an equitable property division 
trial courts need consider all of the pertinent 
circumstances ... the health of the parties; .. 
respective financial conditions, needs, and 
earning capacity; ..." 
I respectfully request that the court grant the Petition for 
Rehearing, and reconsider this matter in veiw of the above. 
Allan G. Birch Pro Se 
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INDEX 
ITEM 
ASSETS AS OF JUNE 3, 1983 
DESCRIPTION VALUE 
HOME 
A.G. EDWARDS 
COVEY & CO. 
FOSTER MARSHALL 
BULK SILVER 
AUTO 
DIAMOND RING NOT ADD GIFT 
JELCO PROFIT SHARING 
2122 W. LINDSAY (1) 
BROKERAGE ACC. (2) 
BROKERAGE ACC. (3) 
BROKERAGE ACC. (4) 
32# @ 12.00/OUNCE 
1975 LAGUNA CHEV. 
INVESTMENT-GRADE 
GIFT 
(5) 
(6) 
(7) 
(8) 
$49,000.00 
3000.00 
10,048.00 
22,468.00 
6,000.00 
2,250.00 
1,500.00 
8,400.00 
TOTAL ASSETS AS OF JUNE 1983 $101,166.00 
(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
PLAINTIFF'S ANS TO INT. Q & A # 3 CURRENT EQUITY 
PLAINTIFF'S ANS TO INT. Q & A # 14 
FINANCIAL DECLARATION OF SYBIL BIRCH NOVEMBER 28, 
FINANCIAL DECLARATION OF SYBIL BIRCH NOVEMBER 28, 
DEFENDANT'S ANS TO PLAINTIFF'S INT Q & A # 12 
DEFENDANT'S ANS TO PLAINTIFF'S INT Q & A # 11 
DEFENDANT'S ANS TO PLAINTIFF'S INT Q & A # 13 
AFFIDAVIT OF WILLIAM H. KIBBIE 
1983 
1983 
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ASSETS TAKEN AND AWARDED SYBIL BROOKS 
Silver (taken in June 83) (1) $ 6000,00 
Auto (taken in June 83)(1) 2250.00 
A. G. Edwards Account (taken in June 83) (2) 3000.00 
Diamond Ring (taken in June 83 )(1) 1500.00 
Pre-TriaKDisbursment by Comm. Peuler 3-30-84 ) (3).. . 2000.00 
Final Division by Parties (4) 9245.00 
Social Security Sent to New Mexico (4) 4900.00 
Court Ordered Payment (5) 20f000.00 
SYBIL'S TOTAL $48,895.00 
(1) Defendant's Ans. to Plaintiff's Int. February 3 1984 
(2) Plaintiff's Ans to Int. Q & A #14 
(3) Pre-Trial memo Comm. Peuler 3-30-1984 
(4) Affidavit of Defendant August 14f 1987 #4, #5 
(5) Decree of Divorce 
* (4) #5 Although Plaintiff denies that she was sending Social 
Security checks to New Mexico while living with the 
Defendant in Salt Lake City, Utah Exh D pi and Exh D p2 
are Social Security Transfer forms, and they indicate 
that on 11-16-84 Sybil Brooks transfered the place of 
deposit for both Christy's and Sybil's Social Security 
checks. Christy had lived with me from March 1984 and 
Sybil from May of 1984, they both moved out about the 
December 1, 1984. 
-II-
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DEC 1 8198S 
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Depaty Clerk / 
Defendant . 
PLEASE BE ADVISED THAT THE TRIAL OF THE ABOVE-NAMED CASE 
HAS BEEN SET BEFORE JUDGE Kenneth Riqtrup 
TIME: /o.oo CL -yri 
TIME: 
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(AS NOV 
(DATE: 
(AS NO. 
(DATE: 
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'M 
*1 
2 
*. 
3 
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SETT arc 
SETTING 
SETTING 
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THIS CASE IS SET FOR NON-JURY TRIAL. 
JTHIS CASE IS SET FOR JURY TRIAL. 
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/p^fff 
[/] 
4/2-
1 SALT LAKE CITY, UTAH: TUESDAY, JANUARY 21, 1966; 11:12 A.M. 
2 II -000-
3 
4 II V THE COURT: This is the time and place set for the 
5 hearing in the matter of Sybil Birch vs. Allan Birch, File 
6 11 D-83-2191. The record may reflect that plaintiff is present 
7 in person and is represented by Lewis B. Quigley. Defendant 
8 [I is present in person and is represented by Leland K. Wimmer. 
9 The court has previously discussed the issues with 
10 the parties, the parties have discussed those things outside 
n the presence of the court, and is now advised that the parties 
12 have a settlement stipulation. 
13 Is that true? 
14 MR. OUIGLEY: Yes, it is. 
15 THE COURT: Do you want to state it for the record, Mr. 
16 Quigley? 
17 MR. OUIGLEY: Yes, I will. 
18 The parties have agreed that the defendant will 
19 withdraw his answer and counterclaim and that the plaintiff 
20 will proceed to have the divorce granted to her. 
21 The plaintiff will be awarded custody of the minor 
22 child subject to the defendant's visitation, to include three 
23 months in the summer, one week during the Christmas holidays. 
24 The parties will alternate Christmas day, with the defendant 
25 to have the even numbered years and the plaintiff the odd 
m 
n <* j u J/ / *- i c o / - ^ 
1 particularity. I don't know how she can be expected 
2 to respond with them. If you assert fraud, the rules 
3 are very plain that you plead fraud with particularity 
4 and give the other side a chance to respond, and they 
5 have not done so. You just indicated that she's 
6 committed a fraud on the Court. 
7 The Court did not enter a judgment based 
81 upon any evidentiary hearing. I discussed the matter 
91 with two attorneys, and they told me the parameters of 
10 the problem, and I gave them my insights based upon 
11 untested proffers. They went out and talked back and 
12 forth for — I'm sure it took the best part of two or 
13 three hours; didn't it, Mrs. Birch? 
14 MS. BIRCH: Yes, it did. 
15 THE COURTs And then they came in and 
16 read on the record what they agreed to be the 
17 settlement. I'm sure if you go back in the transcript 
18 I asked each of these parties very clearly and 
19 unmistakably if they had heard the terms of the 
20 settlement, if they understood those terms, if they 
21 agreed to be bound thereby, and I'm sure that they 
22 must have answered yes or we explored those issues. 
23 The Court has no insights about their 
24 individual lives other than what was represented in an 
25j untested way. And to^sjiggest that the Court entered 
10 
the child custody recommended that custody remain with Mrs. 
Birch. How that demonstrates bias is beyond me. 
Then as to the investement losses— 
THE COURT: Can I interrupt you for a second? 
Was this on the record? Do you recall? 
MR. QUIGLEY: I don't know. 
THE COURT: You don't remember if there was a 
Reporter in there or not? 
MRS. BIRCH: Yes. 
MR. BIRCH: No, there wasn't. 
MRS. BIRCH: Yes, there was. 
MR. QUIGLEY: Not only a Clerk— 
MRS. BIRCH: She was the girl with the typewriter, 
THE COURT: You think there was? We'll find out. 
Anyway, you remember there wasn't? You think there was? 
And you don't remember? 
MRS. BIRCH: Yes. 
MR. BIRCH: After Judge Rigtrup stated that, you 
know, that's the way it was going to be, then :he called in 
a Reporter, and it was reported from that point on. 
THE COURT: So— 
* MR. QUIGLEY: That's his practice. That's his 
practice not to have them in there. 
MR. BIRCH: Could I interject or wait? 
THE COURT: You should talk through your attorney. 
S3 
1 on us to present as much in writing as we can in 
21 advance then. 
3 THE COURT: Well, I can hear the motion 
4 based upon supporting affidavits. But on the contempt 
5 thing, if you get to that, you really only have got an 
6 hour to solve the problem. And if there's any relief, 
7 then they are going to be stuck with that order and 
81 get on with things. 
9 MS. BIRCH: Okay. 
10 THE COURT: So we111 do the best we can 
11 in that hour, and from then on — I've got two 
12 criminal trials I think next week that are going to 
13 go, and I wouldn't have some time for probably 30 or 
14 45 days. Does that help? 
15 MS. MAYORGA: It helps a great deal. 
16[ (Hearing adjourned.) 
17 
18 
19 
20 
21 
22 
23 
24 
25 ^^ 
45 
1 THE COURT: Well, you have to get it to 
2 a r e s p o n s i b l e e m p l o y e e . I d i d n ' t see a n y t h i n g . 
3 M R . Q U I G L E Y : I w o n ' t c o m m e n t who I left 
4 it w i t h t h e n . 
5 T H E C O U R T : I had a t e m p o r a r y c l e r k , and 
6 I w a s i n t e r v i e w i n g k i d s into the n i g h t . S o , w h e r e , I 
7 d o n ' t h a v e any i d e a . 
8 M S . M A Y O R G A : I a s s u m e that you read our 
9 m o t i o n and a f f i d a v i t s ? 
10 T H E C O U R T : I d o n f t k n o w that t h a t ' s a 
11 fair a s s u m p t i o n . I read what w a s in the file b e f o r e , 
12 and I did not see any n e w s u p p o r t i n g a f f i d a v i t s . 
13 M S . M A Y O R G A : Y o u d i d n ' t ? 
14 T H E C O U R T : Y o u h a v e to get t h e m to the 
15 C o u r t . 
16 M S . M A Y O R G A : Y e s . I filed them with 
17 the C o u r t , and I d e l i v e r e d a c o p y to yo u r o f f i c e on 
18 F r i d a y . 
19 T H E C O U R T : F r i d a y w a s a v e r y b u s y d a y . 
20 Unless it came to roe personally, I haven't seen 
21 a n y t h i n g on the f i l e . I saw one d o c u m e n t , but no 
22 supporting affidavits. 
23 MS. MAYORGA: You didn't see a package 
2 4 on — 
25 THE COURT: I saw nothing more. Unless 
1 it came to roe, personally, havenft seen them, 
2 MS. MAYORGA: Thank you. 
3 THE COURT: From either side, so I'm 
4 operating without --
5 MS. MAYORGA: The Court referred last 
6 Monday to a considerable body of law regarding the 
7 binding effect of stipulations between the parties. 
8 It fs a well-reasoned body of law. I want to speak to 
9 the state of mind the parties are in when they are in 
10 chambers under pressure trying to negotiate a 
11 settlement. 
12 These parties came in for trial on the 
13 issues. I have learned that because this is their 
14 only appearance in court, often it's a traumatic 
15 experience. They often misinterpret the proceedings 
16 in spite of efforts to apprise them of the difference 
17 between remarks made off the record and judgments of 
18 the Court made on the record. They don't understand 
19 the difference between evidence and proffers. 
20 It's been my conclusion the party does 
21 not fully understand the stipulation unless they've 
22 seen a copy prior to their appearance in court, had a 
23 chance at their leisure to review it and discuss it 
24 with counsel and the meaning of it. 
25j When a party comes in and hears — they 
5 
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IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY 
STATE OF UTAH 
SYBIL BIRCH/ 
Plaintiff/ AFFIDAVIT OF LEWIS B. QUIGLEY 
ALLEN G. BIRCH, 
Defendant. 
Civil Action No. D 83 02191 
/ 
as: 
STATE OF UTAH: 
COUNTY OF SALT LAKE: 
1/ LEWIS B. QUIGLEY, being first duly sworn, depose and 
say as follows: 
1. I am an Attorney at Law of the State of Uta^f and was 
attorney for Plaintiff herein during the times and in the matter set 
forth in the Motion filed herein. 
2. At no time did Judge Rigtrup meet with either myself/ 
Sybil Birch/ or her daughter/ relative to the within matter. 
3. Judge Rigtrup did not exhibit any prejudice toward 
Defendant during the foregoing proceedings. 
4. Neither myself nor the Plaintiff misrepresented to the 
Court her financial status upon which the Decree of divorce was based. 
m 
5. Defendant was represented by counsel at all times during 
the settlement discussions in chambers. 
FURTHER AFFIANT SAYETH NOT. 
Dated: September /^ Z> # 1986. 
Subscribed and sworn to before 
me this [1*^ day of ^ ptember, 1986, 
Notary Public 
My commission expires: I^'VO'^Q 
B. Quigley* tff^afnt 
m 
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IN THE THIRD JUDICIAL DISTRICT COURT EDR SALT LAKE COUNT* 
STATE OF UTAH 
SYBIL BIRCH, 
Plaintiff, AFFIDAVIT OF LEWIS B. QUIGLEY 
V 
ALLEN G. BIRCH, 
Civil Action No. D 83 02191 
Defendant. 
/ 
STATE OF UTAH: 
ss: 
COUNTY OF SALT LAKE: 
I , LEWIS B. QUIGLEY, being f i r s t duly sworn, depose and 
say as follows: 
1. I am an Attorney at Law of the State of Utah, and was 
attorney for Plaintiff herein during the tiroes and in the natter set 
forth in the Motion filed herein. 
2. At no time did Judge Rigtrup meet with either myself, 
Sybil Birch, or her daughter, relative to the within natter. 
3 . Judge Rigtrup did not exhibit any prejudice toward 
Defendant during the foregoing proceedings. 
4 . Neither myself nor the Plaintiff misrepresented to the 
Court her financial status upon which the Decree of divorce was based. 
^ 
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5. Defendant was represented by counsel at all times during 
the settlement discussions in chambers. 
FURTHER AFFIANT SAYETH NOT. 
Dated: 
rUKT EK AirriANT SAZJSlt 
1: 3e&&^ °^ , 1986. 
Subscribed and sworn to before 
me this day of September # 1986. 
Notary Public 
My commission expires: 
25 
1 MR. QUIGLEY: Is it my turn? 
2 THE COURT: Yes. 
3 MR. QUIGLEY: I think that the threshold determin-| 
4 ation that needs to be made is whether or not Judge Rigtrup 
5 was biased in the hearing. I think that if the determination) 
6 is that he was not, thatr then, the matters as to reopening 
7 the case should then be referred back to him in that regard. 
8 I think that we should look at the affidavit of Mr. Birch, 
9 and if you refer to it by paragraph, the first paragraph l 
10 indicates some things that just simply aren't true. 
n That Plaintiff failed to pay her share of the 
12 child custody evaluation. That report was requested and 
J s 
13 ordered by the Defendant. There is not an order in the file 
14 that indicates that the Plaintiff was ever to pay anything 
15 for it. Judge Rigtrup at his request asked to see the child 
16 which was 12 at the time of the hearing, as I recall, or 
17 11. 
18 MRS. BIRCH: 1 3 — y e a h , 12. 
19 MR. QUIGLEY: I think she was 12 at the time.-
20 And he interviewed her some time prior with the knowledge 
21 of Mr. Wimmer and myself. He did not speak with Mrs. Birch. 
22 One thing about Judge Rigtrup, he's not afraid 
23 to tell parties where they stand with their children. After 
24 J the interview--in fact, in chambers, Judge Rigtrup did make 
a statement, your daughter is angry with you, and in fact, 
m 
1 MR. QUIGLEY: The heart of the issue as it arrived] 
2 at trial was what to do with the home. The parties had 
3 previously essentially allocated their assets. There was 
4
 a little five or six items of household or furniture, that 
5 kind of thing, that was in dispute as to what to do with 
6 the house that had about $60,000.00 in equity and was free 
7 and clear at that point. 
8 One of the problems in the case is that Mr. Birch 
9 had incurred about $28,000.00 in losses in the stock market 
10 over the previous five or six years. The parties have viewed 
11 very differently what the source of that money was and what 
12 had happened to it. 
13 Mrs. Birch had worked during most of this period 
14 of time. Mr. Birch was receiving some kind of social 
15 security payment or workmen's compensation annuity or some-
*6 thing. I can't recall exactly, 
i? J So the Judge asked Mr. Wimmer and me what our 
positions were on that matter. That discussion took place 
19 I outside of the presence of the parties in chambers before 
20 we went in actually to have the trial. We were there for 
21 J the trial with our witnesses, with our exhibits. We each 
stated*our client's position on the matter. Judge Rigtrup 
23 I said, based on what I heard, it looks to me like it should 
24 J be resolved Jthis way. Go talk with your clients. We did. 
The clients subsequently agreed to that. We came back into 
18 
22 
25 
m 
EXPLANATION Ql REFERENCES 2& 2E£ RECORE M S TRANSCRIPTS; 
Although not all pages listed were in the brief which I 
received. I will include some pages from the same transcripts 
and will try to indicate which ones they are by Mr. Cummings 
system. 
ANSWER TO COURSE IF PROCEEDINGS: In answer to the allegation 
that I spoke with Judge Rigtrup alone, because Allan believes 
that I did, the answer is that I never at any time saw or spoke 
to the Honorable Judge Rigtrup before January 21, 1986, when 
Allan, myself and both our attorneys were present in chambers. 
Because Allan stated that he believed I spoke to the Judge alone, 
to me is not evidence that I did. I looked for R.237 where 
supposedly Judge Rigtrup said he didn't "think" he had talked to 
the mother, I can't find that reference in my copy of the 
pleading so I cannot respond to what the Judge may or may not 
have said. 
Allan did not make the down payment on the house with 
indemnity money as he stated on page 10 of his brief. I am 
sending savings account records of 3/1C/75 showing his entire 
indemnity check of $28,873.25 was deposited three months after 
the down payment of the house was made. The down payment was 
madeJanuary 1975, shown in Allans brief at page 10. The next 
m 
substantial withdrawals totally $38,000.00 were made between 
3/3/76 to 4/7/76, one year later, for stock market investments. 
This $38,000.00 was Allan'indemnity check plus almost $10,000.00 
3 
m 
^r /(£ 
of the marital estate, rather than just accept the $32,000 she is 
defending on appeal* In fact plaintiff appears confident that she 
will do better if there is a full evidentiary hearing* At page 11 
of her Brief she states, "I am sure a full evidentiary (hearing) 
would have been to my benefit." 
That is all the defendant asks is to have his day in 
court to present the facts and have an unbiased judge hear those 
facts and make a decision* 
Furthermore, the plaintiff is in error. The down 
payment was in fact made as alleged by defendant, and the deposit 
of $25,557 referred to by the appellant was made up as follows: 
$19,300.00 (Balance of New Mexico indemnity award of 
$28,873.25 after deducting $9,572.13 to apply as 
a down payment on the house paid at closing. The 
other $500 was paid from Earnest Money deposit. 
The contract and down payment checks are attached 
in Addendum hereto.) 
4,000.00 Proceeds from sale of mobile home. 
750.00 Sale of power generator and related equipment 
3,000.00 Checking account funds transferred from New 
Mexico settlement 
2,400.00 Personal injury benefits from Jelco $300 per week 
times 8 weeks 
$29,450.00 (This is an approximate reconstruction of the 
deposit which is shown in the Addendum hereto, 
together with the cashiers check transfering 
said funds from New Mexico to Utah.) 
he deposit came from the aforesaid sources and represented 
mounts withdrawn from the parties1 bank* in Albuquerque and 
eposited in the account in Salt Lake when it was opened. As 
oted, it is not proper to start presenting evidence in the 
ppellate Court, but these documents are set forth in opposition 
•3-
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jJuditn MayorGa (4630) 
Attorney for Defendant 
100 Comerical Club Buildirns 
32 ExchanGe Place 
Salt Lake City* Utah 8*111 
Telephone <801) 531-6686 
IN THE THIRD JUDICIAL DISTRICT 
COURT OF SALT LAKE COUNTY> STATE OF UTAH 
SYBIL BIRCHr t 
Plaintiffr : AFFIDAVIT OF WILLIAM H* KIBBIE 
v 
ALLAN G* BIRCH. 
J Civil Action No* D 83 02191 
Defendant• 
STATE OF UTAHJ 
COUNTY OF SALT LAKE J 
If WILLIAM H* KIBBIEf beinc first duly sworn* depose and say 
as followsJ 
1* DurinG the perioid of time from March 1974 throuch 
December 1978t I was both owner and Chief Executive Officer of JELCO• 
2* DurinG the above mentioned period of time? JELCO INC* 
paid injured employee? Allan Birch* in excess of *113*000*00* 
3* The above amount included voluntary weekley payments plus 
a JELCO INC* profit sharins plan* This voluntarily paid plan <$8*100) 
and was not in any way based on Allan Birch's earninGS prioir to the 
accidentf nor were we leGally oblicated to make any of these 
payments to him* 
4* The above amount <*113r000*00+) was personal injury 
compensation to our employee* 
FURTHER AFFIANT SAYETH NOT* 
DatedJ Ausust // t 1987• 
William H, Kibbie Affiant 
Subscribed and sworn to before 
me this//day of Aucustt 1987* 
Notary Public 
My commission expires?, h^/^li 
SYBIL R. BIRCH 
Plaintiff I S ? F f J L ^ T , S ANSWERS TO 
; P L A I N T I F F , S I N T E R R O G A T O R I E 1 
vs. * 
ALLAN G. BIRCH, *
 n. ., „ t e 
defendant. : C l ^ No. U-63-2191 
defendant above named hereby answers under oath: 
1. If the Defendant-is now supporting or aiding in the support of 
- y person other than himself, p l e a s e state the names, addresses and ages 
of such persons. 
ANSWER: No. 
r - i 
2. state, the Defendant's current occupation and 
he engages in. 
ANSWER: Permanent total disability. John M. 
Cord injury Center, Phoenix, Arizona. 
nature of the 
Vivian, M. D. 
work 
1 
, Spinal 
3. For any real property owned by the Plaintiff and /or Defendant, or 
in which they have any right, title or interest, state the following: 
a) Address and legal description 
ANSWER: 2122 West Lindsay, All of Lot 32, Taylorsvilie Gardens 
Number h 
b) Purchase price and date of purchase. 
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1 Birch? 
2 MS. BIRCH: I'm staying with my 
3 daughter. 
4 THE CODRT: You've got a daughter older 
5 than the 14-year-old? 
61 ^MS. BIRCH: Yes. I have a g#irl 26 years 
7 old. 
8 THE COORT: Is the 14-year-old with 
9 you? 
10 MS. BIRCH: Yes, she is. 
11 THE CODRT: Has she spent some time with 
12 her father? 
13 MS. BIRCH: Yes, she has. 
14 THE COORT: You understand that you have 
15 the burden of proving each of the elements of 
16 contempt? 
17 MS. BIRCH: Right. 
18 THE COORT: A critical piece of that is, 
19 I suppose, the testimony of the Defendant about what 
201 his understanding was and what his capacity was. The 
21 court order does not provide a time and place other 
22 than he shall apply for a loan. And whether he 
23 qualified — 
24 MS. BIRCH: He did qualify. He withdrew 
25 the loan. Ylf\ 
26 
1 MS. BIRCH: From what I understand, he 
2 got a fairly low interest through handicapped — 
3 THE COURT: But that's all going to have 
4 to be adduced and put on and live evidence Monday, and 
5 the Rule doesn't change whether she has the lawyer or 
6 not. She'll just be in a better position to go 
7 through and prove and establish what she's asserting. 
81 MS. MAYORGA: Well, as long as the rules 
9 are obeyed and I get the notice required by law of 
10 these things, I'm content, your Honor. 
11 THE COURT: But you both know that 
12 there's a hearing 9:00 o'clock Monday and that you 
13 have two or three days to scramble or talk or whatever 
14 you want, and the Court will certainly entertain 
15 modifying it if the two of you and Mr. Birch agrees. 
16 But you can't go on fighting just because one of them 
17 is unhappy and life is taking turns that really 
18 weren't contemplated or appreciated. 
19 MS. MAYORGA: Even if that's a 
20 substantial change of circumstances, your Honor. 
21 THE COURT: Well, I don't have the 
22 authority to modify — 
23 MS. MAYORGA: I'm perceiving that you 
24 want this to be resolved, and we do, too. 
25 THE COURT: A substantial change of 
1 request the particulars and the documentation. And it 
2 was my understanding at all times that we were 
3 negotiating a compromise particulars being that my 
4 client discovered evidence after your judgment was 
5 entered that Plaintiff had greatly under represented 
6 her income to the Court on the financial declaration. 
7 To my mind, that is a fraud on the Court. 
81 THE COURT: She wasn't awarded alimony. 
9 He wasn't awarded alimony. And what does her then 
10 earning ability bear on the division of the marital 
111 estate? 
12 MS. MAYORGA: I think — 
13 THE COURT: Ordinarily the Court divides 
14 evenly what they acquired during the marriage except 
15 for what he might have acquired as indemnification 
16 from injuries. And I have a hard time understanding 
17 what the relevance is of her earning capacity when 
18I there was no alimony reserved and the only support 
19 that was provided in the order was simply providing 
20 that the daughter got the social security allotment 
21 that was attributable to the minor child. 
22 MS. MAYORGA: Your Honor, I was 
23 searching for one of those financial declarations. 
24 They are sworn statements submitted as testimony under 
25 J oath to the Court. And they are the documents — 
13 
ADDENDUM 
CERTIFICATE OF MAILING 
I certify that four copies of the foregoing petition for 
Rehearing was mailed to Sybil R. Brooks, at her address, 6036 
Appleton Road S. W., Albuquerque New Mexico 87105, postage 
prepaid, the -?y day of April, 1989. 
Allan G. Birch Pro Se 
